Szilágyi, Hungarian Constitutional Court © Verlag Österreich to pay only photocopying fees, but after the enactment of the provisions the interested citizens have to pay the complete cost of the release of the documents.
The amendments enacted in March 2016 also tried to diminish the transparency of the state. The provisions, which aimed to classify the spending of the Central Bank happened after a journalist sued to gain access to details of the spending by the MNB's Pallas Athene Domus Animae Foundation. The Foundation was established in order to support the training of experts in economics, fi nance, and above all in banking and spread 'unorthodox economics' methods, as opposed to the 'obsolete doctrines and mistakes of the neoliberal economics school.' 6 The Hungarian Mail was also sued successfully by watchdog organisations in order to publish detailed information about contracts with certain media companies, which were widely known as owned by government-friendly businessmen. The contracts contained the favourable conditions of distributing some local newspapers, which were freely available for citizens. More recently the questionable activity of the real estate fund owned by the Hungarian Mail and its fund manager company (Magyar Posta Takarék) got into the focus of public attention.
Both the lower courts and the supreme court of Hungary -now re-named as Curia of Hungary 7 -consistently argued that organizations that use public funds must disclose how the public money has been spent and must account for their use. The courts reasoned that however the foundations and other satellite-organizations of state outlets can be considered as separate legal entities, this does not mean that the money managed by them lose its public status. It is safe to say that with the modifi cations at stake the legislator aimed to change this judicial practice.
II. The Decision on the Modifi cation of the Act on the Central Bank
A. Facts of the Case
The Amendments of the Law on the Central Bank
The National Assembly of Hungary on 1 March 2016 approved amendments to the Act on the Central Bank of Hungary. However, the bill 8 did not contain any kind of reasoning to explain the ultimate aim of the legislator, the amendment intended to limit the availability of public data related to the operations of the Central Bank of Hungary. More precisely the bill tried to restrict access to public information about business associations and foundations established by the Central Bank of Hungary.
In order to achieve this, the new Section 162 para 7 of the MNBtv declared that concerning the foundations established by the Central Bank only certain minimal information -which is closely related to the establishment itself, such as the letter of intentis required to be disclosed, otherwise any further data controlled by the foundations cases publicity is restricted in order to ensure the objectivity and effectiveness of the decision-making process. In earlier landmark decisions the Constitutional Court had pointed out that restricting the openness of the data generated during a decisionmaking process about controversial public policy-issues may be proven necessary in order to ensure the objectivity of the civil service by liberating them from the pressure of the public opinion.
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In sum, these new provisions would have been able to narrow the extent of publicly available data regarding to the activity and operations of the Central Bank and its various satellite organizations. In addition, the new provisions should have been applied a) in cases where the request for public data had been presented even before the new rules entered into force; and b) regarding to data, which were compiled or recorded before the modifi cations were enacted.
The Petition of the President
The President of the Republic, Mr János Áder, considered that the above-described new norms were in confl ict with the Fundamental Law, thus before promulgation he requested an ex ante constitutional review. In such cases the Court examines the conformity with the Fundamental Law of the provisions of the adopted but not yet promulgated Act referred to in the petition.
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In his petition the President pointed out that both the foundations and business associations established by the MNB managed public funds and according to Article 39 para 2 of the Fundamental Law 'every organisation managing public funds shall be obliged to publicly account for its management of public funds. Public funds and national assets shall be managed according to the principles of transparency and the purity of public life. Data relating to public funds and national assets shall be data of public interest.'
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The President argued that this infringement of the freedom of information was not in conformity with the requirements of Article I para 3 of the Fundamental Law either, because the modifi ed act did not indicate that the aim of the restriction was to protect another fundamental right or constitutional value.
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In addition, the President stated that the Act contradicted the constitutional requirement of legal certainty and therefore the principle of rule of law, too, because its provisions -if promulgated and entered into force -should have been applied retrospectively.
Relevant Provisions of the Fundamental Law
Article B
(1) Hungary shall be an independent, democratic state governed by the rule of law. The Court recalled that the Central Bank is an independent constitutional outlet, which is not a competitor in the private market. The Court also pointed out that according to Section 162 para 2 of the MNBtv, 'in line with its tasks and primary objective, the MNB may establish a business association in which it has a majority holding or may create a foundation.' 13 In cases when the MNB establishes foundations or business corpora- tions, the source of the assets offered by the MNB is necessarily public fund. It is, however, questionable whether the separation of the foundation or company after the establishment-process has in itself a direct effect on the publicity of its management of funds.
The judges also concluded that because the Central Bank itself is a property of the state, its shares and assets in its own foundations and business associations must be considered as indirect properties of the state and as such, they must be regarded as national assets. This means -according to the Court -that companies dominantly controlled by institutions which perform public tasks must be considered as bodies performing public tasks and managing public funds themselves, too, therefore irrespectively to their independency, access to the data controlled by them must be ensured. Concerning the foundations of the MNB, the Court underlined that they also must perform public tasks; and added that if the foundations which managed exclusively public funds had not carried out public duties, their establishment in itself would have contradicted to Section 162 para 2 of the MNBtv. The fact that these foundations manage public funds is not in any way affected by their independency.
Thus, the answer to the fi rst question -namely, whether the data, controlled by the foundations and companies, should be considered as data of public interest -is a defi nite yes, based on the fact that these companies manage public funds and the foundations perform public tasks -concluded the judges.
Turning to the second question, whether the challenged provisions infringe the freedom of information, the Court underlined that the provisions require Section 137 para 2 of the MNBtv to be applied for data controlled by commercial companies, which are owned by the MNB. The law prescribes that 'data generated or recorded in the course of proceedings for the adoption of the decision of the Monetary Council, the Financial Stability Council and the executive board and data used to support decisions relating to the performance of basic tasks shall not be publicly available for thirty years from their generation, during which time no request for access to data supporting decisions shall be submitted either before or after the adoption of the decision.' 14 As the Court points out, the original provision applies only for data 'generated or recorded in the course of proceedings for the adoption of the decision' -so-called preparatory data -, while due to the modifi cation the secrecy would apply to any kind of data, independently of its nature.
According to the Court, the aim of this provision is not clear and the underlying reasons and arguments, which justify the constitutionality of the original rule may not be enough to support the necessity of the modifi cation.
According to the new provisions, the rules of the Civic Act should be applied for data formation since the democratic transition of 1989 and this interpretation has been upheld also after the enactment of the new Fundamental Law. 16 Since then, the principle of publicity applies to public data as a general rule.
In addition, the Court has upheld those principles, which were elaborated in its jurisprudence under the scope of the previous Constitution of the Republic of Hungary.
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Thus, it has highlighted that freedom of information has a crucial importance in guaranteeing the effectiveness of freedom of opinion and by that, the democratic operation of the state itself. Hence, freedom of information is a cornerstone of democracy, and a safeguard of rule of law. 'Without the continuous attention of the public the state may alienate from its citizens and its operations shall become unpredictable, unforeseeable and thus, explicitly dangerous; the lack of transparency poses an acute threat on civil rights and liberties.' -cited the Court the most important arguments of its landmark decision from 1994. 18 The Court also emphasized that freedom of information helps to realize the National Avowal's statement: 'We hold that democracy is only possible where the State serves its citizens and administers their affairs in an equitable manner, without prejudice or abuse.' Therefore transparency and purity of public life are basic constitutional requirements, safeguards of the democratic operation of the state.
Finally, the Court cited the necessity-proportionality test from the Fundamental Law.
According to Article I para 3 of the Fundamental Law, a 'fundamental right may only be restricted to allow the effective use of another fundamental right or to protect a constitutional value, to the extent absolutely necessary, proportionate to the objective pursued.' Hence, necessity includes two elements: the infringement must serve a constitutional goal and must be adequate. But as the exact goal of the legislator is not elaborated in the bill, the Court is not in the adequate position to examine the reasonableness of the new rules. The legislator neglected to justify the modifi cations, therefore fulfi lling the constitutional 'balancing' procedure has become impossible.
According to the new Section 162 para 4 of the MNBtv, the public accessibility of the data would be dependent on the personality of the controller instead of the nature of the data, which means that if a data was controlled by the MNB, it would be publicly accessible, but if it was controlled by its own commercial association, it could not be disclosed.
However, it is possible that restricting the publicity of some data controlled by these companies can be justifi ed constitutionally, but the new provisions -as they are vague and too widely defi ned -are in contradiction with the Fundamental Law of Hungaryconcluded the Court.
The Problem of Legal Certainty
Based on its earlier case-law the Court highlighted that the prohibition on ex post facto law-making is not an absolute one, since the affected legal relations must differ from each other. Therefore, the Court must examine on a case by case basis whether in the actual case a detriment of legal certainty can be located. The Court examined two questions: a) whether the rule at stake is actually retrospective and b) whether it can be considered as detrimental. The Court pointed out that the norm applies to procedures which had been started earlier and to data, which was generated before the Act has been enacted and promulgated. Therefore, the norms are clearly ex post facto. The Court also concluded that the right of access to public data fi rst occurs when the data is generated until it is not infringed by a constitutional act. Thus, the norms at stake interfere with a basic liberty retrospectively, hence contradict to Article B para 1 of the Fundamental Law.
Dissenting Opinions of Béla Pokol and András Varga Zs 19
Béla Pokol in his dissenting opinion argued that the Court should have had differentiated between the new rules regarding to commercial companies and foundations. In his opinion in order to ensure the conditions of fair competition on the economic market, the data controlled by these companies should have been declared as exceptions from the general rule of publicity.
Moreover, he did not agree with the Court's argumentation that in cases of retrospectivity the violation on the rule of law can only be decided on a case by case basis. Pokol
argues that the Court rather should have set up a general rule. In his opinion the correct form for the problem would be that laws with retroactive power could apply also to current permanent legal relations, which had started in the past, before the law at stake entered into force, but regarding to rights and obligations which originate from these permanent legal relationships the law can only be applied only after entering into force.
In his dissenting opinion András Varga Zs highlights that the Constitutional Court is
bound only by the Fundamental Law and not by any other law. This also means that regarding to freedom of information, not only one form of legal regime can be considered as constitutional, and a deviation from the general rules -namely in this case from the norms of the Infotv -is not necessarily against the Fundamental Law.
He also underlines -while referring to the origins of human rights in general -that freedom of information is not in a close and untearable relationship with the basic 'human nature' of the citizens, and he adds that this particular freedom does not originate from the pure fact that someone was born to be a human being; this is rather a 'political' freedom closely related to political liberties. He also argues that freedom of information has two phases: the fi rst is the right to learn about the public data and the second is the publicness of the data. In his opinion a change in the second phase -that the particular data 'looses' its public nature -does not have any effect on the former, thus, on the core of the basic right.
Varga Zs also stated that the infringement regarding to data controlled by business 
III. The Decision about the Modifi ed Rules of the Postal Service Act
The Amendments of the Law on Postal Services
On the very same day, 1 March 2016, the National Assembly enacted another modifi cation of an act 20 (hereinafter: Bill), namely a modifi cation of the Postal Service Act. 21 According to the amendment, the new Section 53 para 4 of the Postal Service Act (hereinafter: Postatv) declared that data, which are in connection with the business-activity of the universal postal service provider or with any commercial association managed directly or indirectly by the universal postal service provider could not be considered as public if their publicity would cause a disproportionate disadvantage for the postal service provider or for the affected commercial association under the terms and conditions described in the Act on the Prohibition of Unfair Trading Practices and Unfair Competition.
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According to the reasoning of the Bill, the ultimate aim of the legislator was to harmonize the Postal Service Act with the Infotv; and to concretize those cases when the publicity of the data regarding to national assets would lead to a disproportionate disadvantage in the competitive market.
Section 2 of the Bill ordered that this new provision shall be applied in cases where the request for disclosure already had been presented before the modifi cation entered into force, and also in current proceedings; and in addition regarding to any postal service contract, which had been concluded before the modifi cation was enacted.
The Petition of the President
The President in this case too, requested for an ex ante review of conformity with the Fundamental Law before promulgation. In his petition he argued that according to the modifi cations, the possibility to access to public data would be limited. Moreover, Section 2 of the Bill orders to apply these restrictions ex post facto. These provisionsargued the President -were in contradiction with the constitutional principles of legal certainty and rule of law, prescribed by Section B para 1 of the Fundamental Law.
Relevant Provisions of the Fundamental Law
(1) Hungary shall be an independent, democratic state governed by the rule of law. can be derived that information regarding to the use of public funds cannot be considered as business secret. However, those cases, when access to some kind of particular data (such as publicity of particular technological processes and solutions, manufacturing procedures, logistical methods, or any other forms of know-how) would cause disproportionate disadvantage regarding to business-activity, can be considered as exceptions from the general rule. But the denial of disclosure cannot prevent the accessibility of public data. 28 In cases when the controller of the data denies the disclosure, he must prove the lawfulness of his action, and its reasons. 29 The Curia also pointed out that the legal basis for denial must be interpreted in the narrowest possible sense and denial is allowed only in cases where the public interest for the secrecy is more cumbersome than the public interest which supports the publicity of the particular data. In sum, Áges Czine concluded that the controller of the data is required to prove the reasons of the denial as it is not enough to simply rely on the legal provisions about business secrets. This practice of the courts realizes an earlier decision of the Constitutional Court, according to which publicity is the general rule and any limit on the publicity must be considered exceptional. freedom of information. Thus, the provisions at stake retrospectively interfere with the freedom of information, which contradicts to the principle of legal certainty, as well.
In his dissenting opinion Béla Pokol also concluded that Section 2 of the Bill interferes with the prohibition of ex post facto law-making, hence its unconstitutionality should have been declared by the majority opinion. He stressed that the approach of the Court towards the problem -namely the acceptance of case by case analysis -endangers the legitimacy of the Constitutional Court, because the decisions are not foreseeable.
In the concrete case the problem at stake does not only apply to a legal relation, which originates in the past, but to a right which has already been exercised in the past, and is currently under reconsideration by courts. However, in cases of contracts which concluded in the past, but requests for data has not been presented yet, the new provision can be applied, according to Pokol. 
IV. Assessment
The two decisions further elaborate the rule of thumb in the Constitutional Court's newer case-law regarding to the problem of retrospective law-making. In both cases the Court underlined that retrospective law-making interferes with the principle of legal certainty when it causes disadvantage to the citizens. However, the judges also pointed out that this prohibition is not absolute: retrospective law-making is possible when the law constitutes or broadens the scope of a right, or abolishes the existing limitation of a right. The constitutional test, which the Court used in these two decisions, consists of two steps: fi rst, it must be decided whether the challenged provision is in fact retrospective; and secondly, the judges examine whether it terminates or limits an already existing right.
However, according to an earlier, more rigorous argument of the Constitutional Court (which was based on the previous Constitution of Hungary) a norm which in itselfbased on its content -would not be considered as unconstitutional, may still interfere with the principle of legal certainty if it negatively infl uences the legal position of those affected by it. In this concrete case the interference in itself, without any additional harm on citizens' rights, creates enough ground to establish the unconstitutionality of the norm. 32 Thus, so far as the Court does not change its position expressly, we must presume that an infringement of a basic right or liberty is not a necessary pre-condition in However, it is worth mentioning, that since the Fundamental Law had entered into force, the Court many times declared that regulations, which applied to long-term legal relations and curtailed the rights or made the legal positions of those affected by it more cumbersome, were in accordance with the new constitution of Hungary. 33 This means a considerable deviation from the earlier practice of the Court, however a clear and explicit test has not been established, yet. As Béla Pokol points out in his dissenting opinions repeatedly, this approach creates uncertainty.
As for freedom of information, the picture is somewhat opaque. The decision on the foundations and business associations of the MNB cannot be considered as a surprise:
the conclusion the Court drew directly follows from its earlier case-law and additionally, there was a professional consensus on the unconstitutionality of the new rules. This interpretation offered by atlatszo.hu is a relieving one, but may seem rather trusting, if we consider two additional problems. The fi rst one is, if the modifi cation does not have other aim and effect than further elaborating the already existing rules of Infotv, than why does it have to be applied in current proceedings. 36 The second problem -and this problem was highlighted by Ágnes Czine in her dissenting opinion, as well -is that the new provision does not contain the same condition as the Infotv, namely that denial of request for data is possible only if it does not eliminate the possibility of accessing data of public interest. These queries imply that the more likely interpretation, as
